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Protecting plaintiffs
and their lawyers in
Structured Settlements

Robert A. Risk,

Certified Structured

Settlement Consultant,

lndependent Broker,

info@robeûrisk.com

Ask me how a settlement could affect

"Robert has served my clients with invaluable settlement planning

numerous times. His professionalism is second to none, and he is

always easy to work with, There are times when my office has to work

with Robert on a daily basis. He is readily available and easily accessi-

ble, and his response time is within hours."

- John P. Zelbst, Faculty and Board Member of Trlal l¿vryers College

Trial lawyers we have served include:
Edwin W. Ash, Tulsa . R. Thomas Beadles, Oklahoma City . 6¡r¡r,opller J. Bergin,

Oklahoma City . ¡. Mark Bonner, Oklahoma City . 6torn. W. Braly, Ada . Gary L,

Brooks,Oklahoma City o ¡6¡ Ed Brown, ldabel o Joseph F. Clark, Jr.,Tulsa. E.Terrill

Corley, Tulsa . Frank Frasier, Tulsa o James E. Frasier, Tulsa . Jose Gonzalez, Purcell

Duke Halley, Woodward . Greg Haubrich, 0klahoma City . 51rurn T. Horton, Oklahoma

City . ¡10*urd F, lsrael, Oklahoma City r J¡¡ D. Loftis, Norman . Jerry L. Mc0ombs,

ldabel . Matt A. Melone, Tulsa . John M. Merritt, Oklahoma City o ¡¡6tr* t.
Morsman, Tulsa . Charles F. Moser, Oklahoma City . 6¡ur'æ L. ("Chuck") Richardson,

Tulsa . Lisa Riggs, Tulsa . Tye H. Smith, Oklahoma City . ¡o¡n M. Thetford, Tulsa

Rex K. Travis, Oklahoma City . ¡orn'ut O. Wilson, Tulsa . John P. Zelbst, Lawton

Structurcü Settlement $eruices, ue
P.0. Box 701887, Tulsa, 0K 74170-1887

t
'd

your clientrs Social Security benefits.

Visit our Website for a wealth of information

www.settlem entpla n n ¡ n g. net

Serving Members of the Oklahoma Trial Lawyers Association Since 1986



      
   

     
      

       
      

  

        

   

     

        

   
   

   
    

            

  

  

  
  

  
  

 
  

  

  

  
  



  

 

 

  

  

  
 

     

 

  

  

      

 
 

 

 
        

      

 

  

  

 
        

  
        



  
       

      

 

           
 

   
 

      

 

      

 

    

       

  
 

  
 

   
 

         
 

      

 

 

     

    
 

     

    
 

        

   

          

          

     

      

   

  

       

    

     

         

 

    

      

    
 

   

  
 

  
 

     
 

         

 

  
 

      
 

     
 

 
 

       

  

       

      

    

      

      

 

         

    

    

 

       
 

    
 

    
 

  

     



 

                 

               

 

                 
            

 

 
 
 

 
 
 

 
 

 
 
 
 

 
 

 

 
 

  
 
 

  

 
 

 
 

 
 

 
  
  

 

 

 
 

 
 

 
 

 
 

 

 

 

 
 

 
 

 

 

 
 

  
 

 

 

                 
             

    
     

   

   
      

   

    
   
          

   
    

    
   
   

   
    
   

    

    
                

     

  
     

     

       

  

  
  

  
  

  
  
  
 

  
  

  
  

  
  

  
  

  
 



 
 
    

      

  

     
      

     
    

    
  
    

     
   

   
    

    
     

      

   
    

    
    

      
    

     
    

      
     

     
      

    
     

     
      

     
 

 

     
      

     
     

    
     

      

      

     
     

     
   

     
    
      

     
       

    
       

      
    

   
   

     
    

    
     

    
    

     
     

     
      
     
    

    
    
     

      
    

     

     
      
      

 

   

     
       
      

    
      

      
     

     
    

     
      

   
      

     
      

      

 

    
    

    

    
    

     

     
     

       

     

      

    
     

     



       

    

    

      

      
      

     
     

     

      

    

     

     

     

   
    

      
     

     
      

     
     

     

      

      

     
     

     
      

     
      

     
   

     

    
     

   
      

   
    

      

     

        

     
    

    
  

  

 
        

               

     

  
 

    
        

 

 

  

  
  

       

 
 

        

 
           

     



     

 

      

     
      
       

          

 

 
 

 

 

             
               
             
                 

               
           

               
      

      



Long Tþrm Cøre fnsurønce Polícy Does
l{ot,Afford C overøge Where l{ursing
Cøre ís Províded ìn Assisted Livíng
Center Insteud of IYursing Home

by Rex Trøvís

Milburn v. Life Investors Ins. Co.

of America 5 I I F3d 1285 ( lOth Cir.

2008) holds that a long term care

insurance policy does not provide

for nursing home care when the

care is provided in an assisted living
center, even if the assisted living
center provides all the nursing care

required by the policies definition of
"nursing care."

The 89-year-old plaintiff lived in
an assisted living center in Lawton.
Because she did not need skilled
nursing care, she made no claim for
benefits under the long term care

policy she has owned for several

years. However, after she was

hospitalized for several physical

ailments, she required daily care in
dressing, walking, bathing, getting in

an out of bed and taking medication.

Her assisted living center had a nurse

on staff and provided this care. She

made a claim for benefits under her

long term care policy.

The insurance company denied

benefits, claiming that it provided

only nursing home benefits and

the assisted living center did not
qualify since it was not licensed as

a nursing home. (Oklahoma does

not have a licensing category for
nursing homes.) The policy provided

the requirements for a facility to
qualify under the policy and said its

requirements were typically met by,

among other things, "intermediate
nursing care facilities."

Plaintiff sued for $36,500 in
benefits plus consequential and

punitive damages for bad faith for
denying the claim. The trial court,

Judge Cauthron, granted plaintiff's
summary judgment as to the

coverage and denied the insurance

company's summary judgment as to

bad faith. The Tenth Circuit Court
of Appeals reversed, in a per curiam

opinion.
The opinion noted that, since the

district court decision, the Tenth

Circuit had decided Gillogly v.2430
F.3d I 284 (l Oth Cir. 2005). Thatcase

held there was no long term health

care coverage for care provided in a
"residential care home" which was

not licensed to provide nursing care.

On the basis of Gillogly, the Tenth

Circuit reversed in the present case.

The basis for the opinion seems a

little cloudy. The Court seems to feel

Gillogly requires that the facility
must be licensed to provide 24-hour
nursing care in order to fall within
the policy term "nursing home"
even though the policy provides

it covers nursing care, even in an

"intermediate nursing care facility,"
such as an assisted living center.

The problem with this opinion

federal appellate procedure. Two of
the three judges on the panel (Chief
Judge Henry and Circuit Judge

Murphy) are critical of Gillogly but
appear to feel it is controlling and

they must follow it. Chief Judge

Henry writes in a concuming opinion
that there is a serious problem with
tying coverage under long term care

policies to a particular licensing

scheme since these policies are

often in force over a long period

of time, during which nursing care

and licensing may change, leaving

someone uninsured at the time they

need the care where they may have

been covered at the time the policy
was issued. The concuming opinion
"urggs" insurance companies to

"provide clearer definitions of
crucial terms." (Yeah, right.!)

It is also somewhat surprising

that an experienced and well-
respected federal district court judge

found the policy to unambiguously
provide coverage while the court of
appeals found it unambiguously did
not provide coverage and yet found
the policy was not ambiguous. That
is truly remarkable!

The problem is that a panel of
a federal court of appeal cannot

reverse a rwrong decision of another

panel of the court of appeal. Only
the court en banc can do that. And en

banc rehearings are seldom granted.

Motions for en banc rehearings are

is a structural one dealine with specificallv not viewed with favor.



    
      

     
      
     
    

        
       
      

       
      
   

      
      

      

  

    
    

   
   

      
      

   
   

    
     

  
     
     

    
    
     

 
    

     
    

    
     

    
     

    
  

  
   

    
      

    
    
      

    
    

     
     
      

     
   

    
   

   
    

    
      

    
   

      
      

   
      

   
      

     
   

    
     

    
   

     
    

     
     
     

    
     

       
    
      

 

 

 

 

 

 

 
 

 

 

 
 

 

 

 
 

   

 

 

  

 

 

  

 

 

 

 

      
    

     

 
      

        

 

 



  

  

  

  

     
     

    

      

      

      

     

    
   

   
    

    
     

    

    
     

    
   

     
     

      
     
     
      

     
   

    
      

   
    

     

   
   

    
     

   
     

     
   

       
       

      
     

    
      

    
    

      
       

     
      

    
     

   
  

   
    

     

    
      
     

      

    
     

    

    
   

   
     

     

      
      

      

   

     
  

     
    

     
     

    

      
        

     
      

     
      

      

  
   

  
    

    
    

    

    
   

    
    

    
    
      

     
    



   
     

     
     

     
      
      

     
    

     
     

     
      

      
       

     
    
      

     
     

    
      

     
    
     

    
     

   
     

     
       

     
     

     

    

    
     

     
    

      
    
     
    

      
    

   
    

     
    

     
     

      
       

      
      

      
     

  
    

      
    
      

     
    

    
      
     

     
      

   
 
    

    
      

    
     

    
     

     
    

   
      

     
      

    
     

      
    
    

     
      

    
      

   
      
    
      

    
      
    

      

   
    

    
    

    
     

     
    

    
  

     
       

    
    

   
      

    
      

      
    

    
   

    
     

    
     

    
   

  



  
     

    

    
     

      

     
      

   
    
      

       

        
       

     

     
     

     
    

      
   

      

     

       

     
    

      
     

      
     

     

     
      
      
      

      
       
       

      

   
   

     

      

     
     

  

    
     

    
    

      

       
    

      

     

     

     

    

   

      

     

       
                

       
            
              

      
                   

            
     

      
     
    
        
         

            
               

   
  

   
   

                     



  

  

     

   
     

   

    
    

      
   

    
      

    
     

 

     
     
 

    

    
   

     
    

     
    

      

     
      

      

      
   

      

  
   

   
   

      

    
   
  

   

   
     
     

    
    

      
   

   
   

  
  

    
    

      
   

     
     
  

  
     

     
     

  
   

      
    
    

  
     

    
    

    
    

  

    

   
  

    
     

    

    

    
   

     
    

    
  

    
     

     
    

   
 

   
    

     
    

     
   

       
     

      



      

   
    

   
    

       
     

     
     

      
      

      

   
    

     
  

     
     

    
   
   

    
     

     
   

    
    

     
    

    
     

     
     

    
     

   
     

    
   

    
  

   
    

    
   
   
    

      

    
       

      

      
   

     
       

    
    
     

    
   

     
    

      

    
    
    

   
    

 
  

    
    

      

    
     

    
    

    
    

     
    
    
   

    

   
  

   
   
   

     
   

  
    

     
   

    

   
    

    
    

   
    

   
   

  
    
     

    
    

    
     

    
   

    
     

     
   

    

   
   

    
    

   
   



       
     
     

   
     

      
     
      
      
    
       

    
      

      
      

       
    

    

   
    

     
     

    
     

   
    

     
    

    
    

    

    

    
   

     
    

      
  

   
  

    
 

  

   

 
         

 

 
      

  

    

   

     

   

   

     



 
    

  

      
     

      
      

    
      

     
    

   

      
   

    

      

   
     

   

      

     
    

     
     

   
     

     

    

   

    
     

    
     

      

    

     
     

      
     

  

    

     
     

     
    

       
     

   
      

    

    
     

   
      

     
   

       

    
     

    
     

    
     
     
     

     
     

     
     

   
      

     
     

      

     

   
      

     

    
    

      

      
   

 

    

     
    

     
    

     

     
    

  

     
   

    
    

   
    
      

     
   

    
    

     
   

     
     
    

     

  

   
   



     

     

     

    
  
     

      

    
     

    
      

    
      
   

   
     

     

    

      

    
      

    

    

 

    

    
    

    

      
    

     

     
    

    
     

     
 

     

      

    

  
      

    

      
    

    
    

    
     
       

 

    
      

     
      

      
      

    

    

     
  

    
      
      

   
     

    
     

     

 

      

      
         

      

       

 

   
    

    

    
    

    
      

     

 

 
 
 

   
      

 
  

  
 



 

 

 

 

    

  



 

 



 

   
  

     

     

    
      

       
    

    
      

     

   

      

    
 

    
    

     

    
     

    

     
     

   
     

    

     
    

     

    

     

     

    
  

      
     

      

     

    
      
    

   
    

    

       

      
     

     
     

     

     
     

     
       
  

    
     

   
      

     
    

    
    

    

     

    
     

    
    
    
    

   
   

    
   

    
   

    
   

     

    
    

   
     

    
     
    
    

    
  
    

    
     

    

    
    

    

     
    

  



    
    

     

    
    

    

      
    
     

    
     
     

    

    

    
      

   
     

     
     

    
    

   
      

     

     
    

    
      

    
    

       
     

     
   

   
     

  

     
   

  
    

     

    
     

      

      
   

      

 
  

      
   

   

       
    

     

    
    

      
     

     
   

    
   

    

     
   
     

     
      

    
      

   
   

     
    

      
   

   

  

 
 

 

      

  
   

 
 

 
 

  



   

 
  

  

  

   

 
  

  

 
 

  

 
  

 
  

 
 
 

  

  

   

  

  

 
  

  

  

   

   

 

   

     

   

  

   

   

     

  

   

  

   

   

      

    

  

    

   

   

   

   

    

   

   

  

   

 
  

    

  

  

  

  

  

  

  

    

  

  

  

 

  

 

    

    

  

  

    

  

  

  
  

 
 

  

  

  

   

 
    

  

   
      

   
  

   
     

     
     

          
    
  
 

 

  

  

 

   
     

     

    
     
    

   
   

     

    
     

   
    

       
       

    
    

     

    

     

     
   

     

   

   
    

   

   
     

   
   

   
     

  
  

   



 
       

  
 

       
  

  

    

       

         
            

             
               

 

         
            

             
               

 

          

       
 

        
         

         
         

            
        

            
          
        

            
        

          
       

        
  

 

       



      

 

   
 

 

 

  

  

  

 

              
     

    
 

 

        

     

   

       

 

 

   

         
  



   
            

     

   

  

   

   

  

 

 

 

   

 

  

  

   

  

 
  

  

 
   

  

 
  

   

   

   
    

 
 

  

    

             

             

  
 

 

   

                          
                        

          
                  

           

 

  

                 

            

           



THEJAMES STREET GROUP

SrnucruRED SnTrrnMENTS
The PlaÍntÍffb Resource

dF
You have a team of
experts fo build your case

TEAM WORK

We want to þe a part
of your team for the

-,

settlement process

Our representatives are a
team of professionals committed
to the highest degree of service.
They work exclusively with
plaintiff attorneys and their
clients to create high quality

Will satisfy needs and5ecure
financial futures.

There is no cost for our services!

osro
=õP-= z-qm
il\
o3
g-E
odxq
!I
('l

Ask us about structuring your fees

Robert Foster
800-765-1 660
wurw.tisg.com




